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Community-Based Screening for Mental Health Services

QUESTIONS

1. AreTenn. Code Ann. 88 33-6-102 through 33-6-106 compatible with the Emergency
Medical Treatment and Active Labor Act (EMTALA), 42 U.S.C. 1395dd, also known asthe“COBRA”
or “anti-dumping” statute? Isthere adifference whether or not an examination takes place a afacility that
provides in-patient mental health treatment?

2. Is Tenn. Code Ann. 8§ 33-6-105's targeting of “publicly funded or potentialy publicly
funded persons’ discriminatory? May individua sbetreated differently based on their source of payment
or typeof coverage? Doesit violate provider non-discrimination obligations under TennCare or other
provider contracts?

3. Do Tenn. Code Ann. 88 33-6-102 through 33-6-106 present a potential conflict with the
settlement agreement in Grier v. Nedl, No. 79-3107 in the U.S. District Court for the Middle Didtrict of
Tennessee?

4, How do the above issues impact the mandatory pre-screener approva process for
voluntary admissions, Tenn. Code Ann. 8§ 33-6-105(1)?

OPINIONS

1. Thereisno direct conflict between EMTALA and Tenn. Code Ann. 88 33-6-102 through
33-6-106 and, therefore, no preemption.

2. Individualsmay betreated differently based on their source of payment or type of coverage
if thelegidation bearsarationa relationship to alegitimate governmentd interest. Tenn. Code Ann. 8 33-
6-105'sgpplicability to* publicly funded or potentialy publicly funded persons’ isconsstent withitsstated
purpose and federd requirementsto providetreatment in theleast restrictive environment. Thelegidation,
therefore, bearsarationa relationship to alegitimate governmental interest. For thesereasons, thereisaso
no violation of provider non-discrimination obligations under TennCare or other provider contracts.
Contract terms are always subject to any legidation that might be enacted.
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3. Tenn. Code Ann. 88 33-6-102 through 33-6-106 do not conflict with the settlement
agreement in Grier v. Nedl, et al., Case No. 79-3107 in the U.S. District Court for the Middle District
of Tennessee.

4, Theanalysishereinisal so applicableto the mandatory pre-screener approva processfor
voluntary admissions codified in Tenn. Code Ann. 8§ 33-6-105(1).

ANALYSIS

1 Theprovisionsof EMTALA only preempt astate or local law requirement when such
requirement directly conflictswith arequirement of EMTALA. 42 U.S.C.A. 8 1395dd(f). Thereisno
direct conflict between EMTALA and Tenn. Code Ann. 88 33-6-102 through 33-6-106 and, therefore,
no preemption. Theresultisthe sameirrespective of whether or not an examination takesplace a afacility
that providesin-patient mental health treatment.

EMTALA was enacted to prevent hospitals from refusing to accept or treat patients with
emergency medical conditions because they lacked medical insurance. Thornton v. Southwest Detroit
Hospital, 895 F.2d 1131 (6™ Cir. 1989). EMTALA providesthat if any individual comesto ahospital
emergency department and requests examination or treatment, the hospital must provide appropriate
screening to determinewhether an emergency medica conditionexists. 42 U.S.C.A. 81395dd(a). If the
hospita determinesthat theindividua hasan emergency medica condition, the hospital must stabilizethat
condition before discharging or transferring the person, unless a physcian catifiesthat the* medica benefits
reasonably expected from the provision of appropriate medical treatment at another medical facility
outweigh theincreased risksto theindividud” and thetransfer isan appropriatetransfer. 42U.S.C.A. 88
1395dd(b) and (c)(1). Anemergency medical condition isdefined asamanifestation of acute symptoms
sufficiently severeto place in seriousjeopardy the health of the individual absent immediate medical
attention. 42U.S.C.A. §1395dd(e)(1). Thisdefinitionincludespsychiatric manifestations. 59 C.F.R. Part
489 (1994); see, e.g., Tolton v. American Biodyne, Inc., 48 F.3d 937 (6" Cir. 1995). To stabilize an
emergency medical conditionis*to provide such medica treatment of the condition asmay be necessary
to assure, within reasonable medical probability, that no materia deterioration of theconditionislikely to
result from or occur during the transfer of the individual from a facility. . . .” 42 U.S.C.A. §
1395dd(e)(3)(A). A transfer isdefined as*the movement (including the discharge) of anindividua outside
ahospita’ sfacilities at the direction of any person employed by (or affiliated or associated, directly or
indirectly, with) thehospitd ....” 42U.S.C.A. 81395dd(e)(4). EMTALA appliestodl hospitasreceiving
Medicare fundsthat offer emergency services. 42 U.S.C.A. 8 1395dd(e)(2); 59 C.F.R. Part 489 (1994).
Civil monetary penaties may be imposed on participating hospitals and physicians responsible for
examining, treating, and/or trandferring individuas at those hospitalsfor negligent violationsof EMTALA's
requirements. 42 U.S.C.A. §1395dd(d)(1). A civil cause of action against participating hospitalsisaso
availabletoindividuaspersondly harmed and medicd facilitiesthat suffer afinancia lossasadirect result
of aviolation of EMTALA by the participating hospital. 42 U.S.C.A. § 1395dd(d)(2).
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Tenn. Code Ann. 88 33-6-102 through 33-6-106 establish acommunity-based screening process
designedto provide servicesfor publicly funded servicerecipientsin theleast restrictive environment.
Tenn. Code Ann. 88 33-6-102 and 33-6-104(a). A private hospita or trestment resource may also elect
to have the screening process applied to privately funded persons at the private hospita or treatment
resource. Tenn. Code Ann. 8 33-6-104(c). Pursuant to the screening process, a publicly funded or
potentidly publicly funded person with mentd illness or serious emotiond disturbance cannot be voluntarily
admitted to i npatient treatment without the gpprova of amandatory pre-screening agent. Tenn. Code Ann.
88 33-6-105(1) and 33-6-201 et seg. In addition, apublicly funded or potentially publicly funded person
withmenta illnessor seriousemotiona disturbance may not beinvoluntarily admitted or committed unless
the mandatory pre-screening agent provides one of the two required certificates of need.! Tenn. Code
Ann. 88 33-6-105(2) and 33-6-201 et seg. The mandatory pre-screening agent must assure that
dternative servicesare available and offered if he or she determines, upon evaluation of theindividud, that
theindividual doesnot meet admission criteria. Tenn. Code Ann. 8 33-6-106(a). If thisdetermination
occursafter another professional has approved the person for admission or prepared acertificate of need,
thecertifying professional must relinquish responsibility for the person to the mandatory pre-screening
agent. Tenn. Code Ann. 8 33-6-106(b). Theindividual may not be transported or admitted to ahospita
or treatment facility until the mandatory pre-screening agent has completed a certificate of need. Tenn.
Code Ann. 8 33-6-106(c). Mandatory pre-screening agentsare designated by and have only the authority
granted by the Commissioner of the Department of Mental Health and Developmentd Disabilities. Tenn.
Code Ann. § 33-6-104(b) and (c).

Tenn. Code Ann. 88 33-6-102 through 33-6-106 do not prevent ahospita or its physiciansfrom
fulfilling their obligationsunder EMTALA. The mandatory pre-screening agent would not even beinvolved
until theindividud is screened and determined to have an emergency medica condition that might require
in-patient treatment. Thereafter, thereisnothing in the statuteto prevent the hospital from stabilizing the
individua before any discharge or transfer could occur, evenif respongbility for the personisreinquished
to the mandatory pre-screening agent pursuant to Tenn. Code Ann. 8 33-6-105(2). In addition, sincethe
mandatory pre-screening agent must assure that alternative services are available and offered if heor she
determines, upon evauation of the individua, that the individua does not meet admission criteria, it does
not appear that any necessary and appropriate trestment would not be provided, only that such treatment
might be provided in alessrestrictive environment. The effective date of Tenn. Code Ann. 88 33-6-102
through 33-6-106 was March 1, 2001. The Department of Mentd Hedth and Developmenta Disabilities
has not yet promulgated rulesto implement the statute. These rulescould be used to clarify theissues
raised herein.

! These certificates of need must satisfy the statutory requirements for emergency involuntary admission to
inpatient treatment or for judicial commitment for involuntary care and treatment set forth in Tenn. Code Ann. 88 33-6-403
and 33-6-502 respectively. Those statutes require that: (1) the individual have a mental illness or serious emotional
disturbance, (2) the individual pose an immediate substantial likelihood of serious harm due to the mental illness or
serious emotional disturbance, (3) the individual require care, training, or treatment due to the mental illness or serious
emotional disturbance, and (4) all available less drastic alternatives to placement in a hospital or treatment resource are
unsuitable to meet the individual’ s needs.
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2. Asisdescribed in more detail below, individuas may betreated differently based on their
source of payment or type of coverage if the legislation bears arational relationship to alegitimate
governmental interest. Tenn. Code Ann. 8§ 33-6-105's applicability to “publicly funded or potentially
publicly funded persons’ iscong stent with its stated purpose and with federa policy and caselaw requiring
that treatment occur in the least restrictive environment. The legislation, therefore, bears arational
relationship to alegitimate governmental interest. For thesereasons, thereisalso no violation of provider
non-discrimination obligationsunder TennCare or other provider contracts. Contract termsareaways
subject to any legidation that might be enacted.

Actsof the General Assembly are presumed to be congtitutional. See e.g., Petition of Burson,
909 S.W.2d 768 (Tenn. 1995); Davis-Kidd Booksdllers, Inc. v. McWherter, 866 S.W.2d 520 (Tenn.
1993); Bozemanv. Barker, 571 SW.2d 279 (Tenn. 1978). In evauating the condtitutiondity of astatute,
acourt must indulge every presumption and resolve every doubt in favor of condtitutionality. Petition of
Burson, 909 SW.2d 768 (Tenn. 1995).

A rightisfundamental if itisexplicitly or implicitly guaranteed by the Congtitution. San Antonio
School District v. Rodriguez, 411 U.S. 1, 33-4 (1973). A suspect class is one that “commands
extraordinary protection from majoritarian political process’ because of a“ history of purposeful unequa
treatment” or “aposition of political powerlessness.” 1d. at 28. “[I]f alaw neither burdensafundamenta
right nor targets a suspect class, [the Court] will uphold the legidative classification so long asit bearsa
rational relation to some legitimate end.” Romer v. Evans, 517 U.S. 620, 631 (1996). The Supreme
Court hasrecognized avery limited number of fundamenta rights, such astheright to intertate travel, the
right to vote and the right to have accessto the courts. Doev. Sundquist, 943 F. Supp. 886, 896 (M.D.
Tenn. 1996).

In Brown v. Campbell County Board of Education, 915 SW.2d 407 (Tenn. 1995), the
Tennessee Supreme Court discussed thethree levels of scrutiny applicable to discrimination claims and
concluded that claimsin which the class alegedly discriminated against is not a suspect class, should be
scrutinized under therationd basistest. Id. at 413-14. Recipientsof public funding are not a suspect class.
See Harrisv. McRae, 448 U.S. 297, 322, 100 S.Ct. 2671, 2691, 65 L.Ed.2d 784 (1980). Under the
rational basistest, the inquiry is whether the classification system has a reasonable relationship to a
legitimate stateinterest. “Unlesstheindividua challenging thestatute can establish that the differences are
unreasonable, the statute must be upheld.” Tennessee Small School Systemsv. McWherter, 851 SW.2d
139, 154 (Tenn. 1993). If the classificationisnaturally and reasonably related to that whichit seeksto
accomplish it has passed the rational basistest and has met constitutional standards. 1d.

Tenn. Code Ann. § 33-6-105's applicability to “publicly funded or potentialy publicly funded
persons’ iscongstent with its stated purpose, i.e., to “ maintain asystem to assure the most appropriate and
effective servicesfor publicly funded servicerecipients” Tenn. Code Ann. 8 33-6-102. The community-
based screening processisalso consistent with federa policy and caselaw requiring that treatment occur
intheleast redtrictiveenvironmentinthat it is* designed to provide dternativesto hospitdization, minimize
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length of confinement, promote peedy return to the community and maximize the servicerecipients' ability
to remaininacommunity setting.” Tenn. Code Ann. 8 33-6-104(a); see Olmstead v. Zinring, 527 U.S.
581, 119 S.Ct. 2176, 144 L .Ed.2d 540 (1999). Thelegidation, therefore, bearsarational relationship
to alegitimate governmental interest.

3. Tenn. Code Ann. 88 33-6-102 through 33-6-106 do not conflict with the settlement
agreement in Grier v. Ned, et al., formerly Bailey v. Tennessee Department of Public Health, No. 79-
3107 (D.TN. filed March 9, 1979). The settlement agreement appliesto the TennCare program and its
contractors, not to general statelaw. Grier’ srequirement that amanaged care contractor provide at least
two businessdays noticeof certain provider-initiated reductions, terminationsor suspensionsof services
is not applicable, as Tenn. Code Ann. 88 33-6-102 through 33-6-106 do not involve a reduction,
termination or suspension of services, but rather an initial determination of whether or not to admit an
individud to in-patient mental hedth treatment. Additionally, the statutes do not prevent a person from
exercising any appeal rights established under the settlement agreement.

4, Theabove analysisisalso gpplicableto the mandatory pre-screener gpprova processfor
voluntary admissions codified in Tenn. Code Ann. 8§ 33-6-105(1).
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